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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 . 1 36(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )^ Responsive to communication(s) filed on 09 May 2006 . 
2a)D This action is FINAL. 2b)E3 This action is non-final. 

3) Q Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) K Claim(s) 52-87 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) ^ Claim(s) 52-87 is/are rejected. 

7) Q Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)O The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12)D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. Q Certified copies of the priority documents have been received in Application No. . 

3. Q Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

1 . Claims 52-87 are pending. Claims 52-54, 65-68, 78-80 have been amended in 
this communication filed 5/09/06 entered as Response After Non-Final Action and 
Request for Extension of Time. 

2. The Substitute Specification filed 5/09/06 has been reviewed and accepted. 

3. The claim objections from the Office action of 3/08/06 have been overcome and 
are hereby withdrawn. However, there still remain claim objections as set forth here 
below. 

4. The 35 USC 112, second paragraph rejections from the Office action of 3/08/06 
have been overcome and are hereby withdrawn. However, there still remain 35 USC 
112, second paragraph rejections as set forth here below. 

Claim Objections 

5. Claims 52 and 78 are objected to because of the following informalities: Claim 52 
recites "providing a plurality ...; and". This claim limitation would be better recited as 
"providing a plurality Claim 78 has a similar problem in the second claim limitation. 
Appropriate correction is required. 

Claim Rejections - 35 USC §112 

6. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

7. Claims 52, 65, and 78 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 



Application/Control Number: 09/354,063 Page 3 

Art Unit: 3693 

Claim 52 recites "wherein the media software This claim limitation would be 
better recited as "communicatively, the software components are coupled to a storage 
device" in order for the claims to be in agreement since the other claim limitations begin 
with "providing", "selecting", "controlling", and "recording". The "wherein" looks out of 
place in the claim unless a comma is used prior to the "wherein". For example, 
"providing a plurality of media software components wherein the media software 
components ...;". Claims 65 and 78 have a similar problem. A "wherein" raises a 
question as to the limiting effect of the claim language. The court noted (quoting Minton 
v. Nat'lAss'n of Securities Dealers, Inc., 336 F.3d 1373, 1381, 67 USPQ2d 1614, 1620 
(Fed. Cir. 2003) that a 'Whereby clause (in the present case, a "wherein" clause) in a 
method claim is not given weight when it simply expresses the intended result of a 
process step positively recited." Id. 

With respect to claims 53-64, 66-77, and 79-87 these dependent claims are 
rejected for the similar rationale as given above for claims 52, 65, and 78. 

It is unclear and vague what happens to the "first network device" and the 
"second network device" after the "management software component operates" on 
them. The "first network device" and the "second network device" should be 
incorporated into the body of the claim again. Suggestion: incorporate the "backup and 
retrieval data operating on a first network device and a second network device" from the 
preamble into the body of the claim. 

Allowable Subject Matter 
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8. Claims 52-87 will be allowable when the claim objections and rejections have 
been overcome. 

9 The following is a statement of reasons for allowance: an indexing software 
module configured to record a physical address on the storage device where the data is 
located" the prior art fails to anticipate, make obvious, or fairly suggest this limitation. 

Inquiries 

1 0. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Ella Colbert whose telephone number is 571-272-6741 . 
The examiner can normally be reached on Monday, Tuesday, and Thursday, 5:30AM- 
3:00PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, James Trammell can be reached on 571-272-6712. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
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For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

July 25, 2006 



'ELLA COLBERT 
PRIMARY EXAMINER 




